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Mmmw,uumos
RERIL A, PENE
XA 93-229 : Devided Agril 9, 1996
Appeal fram & decisico of the Area Manager Resouroe Aren, uuh
Bureay of Land mining Slalnant. of ’

:m mw m‘i&% Sm ared. ngQJ, “ﬂ'
- Afffrmed in part; mmedinpm; e

1, Tederal lLand Policy and it At of l976t Plan of
 Opexations--Faderal Land Po and Management Act of
19763 mmm—-au:um Claiows_Plan of Opumms-

'memotpwt-mminmgclumssimwithin
2 wilderpoes study area is properl tgaimwwbrascm
, 18 3802.4-1 Lo tuﬂnguocmplyvd.
hﬁmwhue,ﬂﬂm:mmmlozamoz
' Lo under 43 CFR 3802,1-1, he conetructs new
7 acoess zoads and creates now smmling pAts, whece such
o activis causes impairwent of the area’s vilderness
ty.  BLM mey properly require the claimant to
mlnimﬂuafiemdlmdmlywiueamumm
to such activity.

AFPEARANCES: Dentel. 3. Frark X, a0 KAren Budd-Falen, Eeq.
A e v E8Q¢, E8g., Chsyenne,

mnmwmwmm

- . TFooald A, mhnapwmzzundwnmotﬂwmmgu, Grand
Resource Area, Utah, Burea1 of Land Managensmt (BIM), dated October 5,
.1992,mmymgnxmmem was in noncemplisnce and trespass by virtue
nininq oparatum in connection with £ive unpatented placer
mw.ng claims, the Pussycasy Nos. 1 through 3, 5, and 6 (UMC-277243 through
UMC=277245, WC<2772647, ani mc-zmes). on public lande within the West-
weter Cauycn w.u.dmmu smdy Ares (WSA) . (w-oso-ne) y '
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: (nvolves pubilo land situated in secs. 22, 23, 26, and 27,
T, 20122 :':5 R., Salt Laky veridian, Grand County, Utah, the

Oolorado River whare it £loa + On Novesber 3,
1960, the Utah State Directar included all of thewe lands in the "Star-

Canyons™ WA (UT-060~118), pursuant to gection 603(a) of the Federal
and Policy and Management ot Of 1976 (FLIMA), 03 U.8.C. § 1782(a) (1388).
¢5 TR 75602, 75603 (Nov, 14, 1980). 1Ia October 1991, Bl identified a
alightly smaller tract (sti11 covering all of Pens's claims), under the
smw Dumbar, Mgmitummmmy

A WA is ammumtmm-mmummmm
and is being seviewed for poewible dewigoation as wilder-

- nesE, -pursuant to-the Wildermess Act, 54 16 U.8-C.-§8 11311136 _
(1994). During the pericd o wildemess revis ,, BUY is required by sace
tion. 603(c) of FLEMA, 43 U.8.C. § 1782(¢) (1988), to manage WEA'S “in a

s mé%;.g;?m ql?!&? 230 zaﬁmo) To

‘an wilderness. " ¢ r ’

date, no action has Takin by Congress to desigrata the Westwatsr

Caniyon WSA as wildexness, go that the lands involved here remain subject

to the secticn 603(c) nonimprizment mandate. See Yirgll schustt 131 IBlA

332, 335 (1984).

Pene located the claims on Maxch 28, 198¢, followin WA designation,
e ”"m”"wa&%":t“‘mmg‘“ oot by &3 R
BIM's managament Of wur. ¢ ‘

Subpart 3602, ge8 Rawklefeck, 126 ISUA 232, 23637 (1993).

T ra June and July 1984, the Moab Dimtrict Office conducted an evel-
uation of Pene’s gold develcgment wark in the WeA undeér the nonigpairment
gtandards and concluded that the activity up until that time was nonimpaire
» His ‘of disturbance was then limited to about 50 x 50 leat.
‘noted 4n ite July 11, 1964, evaluation of impact to wildexness val- -
under ncy . srandards that, althcough his claims were sub-
gtantially noticeable to whitewster rafters in the canyon, his activities
on the claims wexe not noticeable within the unit @8 a whole. Furthar,
was expected to be a paturally ccouwrTing process with Pena’s

g
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ves and his working becoming substantially unnoticeabls in the area
a whole in time. m,m‘qmam,'mmzs, -

-1
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‘w:mumiﬁoﬂia WA a8 the "Hestwater WSA" dating
PussyCAt No; ‘1«6 claims were Jocsted at a time when the withdrawml
: from mineral entry by the Wild wnd Scenic Rivers Act (WERA),
“The Pussycat No. 4 placar minihg claim (M0=277246) is not involved in
R 950; Peng Toomted the RelL 70 Nos, 1 through 72 lode mining
g 4 B . p)

{MC-343404 thoowgh UMS=343425) with ‘respect to the lacer
" fhey aiso are not Lvaived hare. T
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By letter dated June 25, 1991, to the Utah State office, Pens advised

The case record shows that, on August 16, 20, and 25, 1992, during
the course of fisld inspections, BIM ageute ey

EIM aleo noted that Pene, in his affidavits of labor and

the claims filed in the Gram County reccgder’s office, had stated wnder
that he had od "from surface to bedrock,” and conducted "road
maintenance and repair (existing roads).” . . - R T

" BIM held that such work wag not suthorized &id was therefore in viola-
rirn Af 43 CFR 2807.1 1.  DIM flownd him 3e-be & swsmeapddaiss wldl Wiee
rogulations, pursuant to 43 (¥R 3802.¢-1. In addition, BIM found that he
was "in trespass under 43 C¥% 2801.3" and was, therefore, "llable fox all
coets inourred by ‘the United States due to the investigation and terminae
ticn of" ﬂmvgpw. “BIM alao cauticned that he might "also be subject
to criminal penalties." ' BLM ordered. Pene tO' de it with a written plan
of operations detailing how be intended.to: tate and reclaim the
lands (including restoring the land to its approximate eriginal contour,
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-~ §-1762(0)--(1988 ). - Boe gnerally Ralgh B, BXay, 105 DINA §¢, 46 (1988
SBLLAA. BTt R, 101 TBLA 18,25 .(1988) , ¥ Tupairment of
o ty for inclusion in the Wildmmess System” iz defined as causing

m fuztherance of this directive, the Department has adcprte
Yol s, e Taes D¢ Liie Tiider 'WiAdconass

"Review, (DMF) which ave binding on all BIM state offices. S98 JuDAXAllY
(1587), &/ il prsiie IS RS iayues o oy
nenagement of wplgyees in the

' inventery wnit) as & vhole by the time the
Intericr iy @ é-w secretary of the

4¢ TR 72022 (Deo. 12 19?9&. ﬁlw,,g ' L .
amended . B, Eﬂgg'm 31i54-56 (July 12, 1,1",3'9“‘9‘). mmnu:ed in the
mining cparaticns (includirg acoess) cn & mining cl mmpo _ W

W"‘W s CETGiAalIy GRBTIRed at 44 1R 72014 (Dec. 12, 1979)

| toex aranded At 48 TR 31854 (uly 12, 1983). A ma&kl‘m)ﬁu w::'
subsaquently issued to make the IMP a part of BUM‘s directive nanagwent
m 588 B-8550~1, Citationg in the taxt are to the Haxdbook page.
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of enactment of FLPMA (Uotcher. 21, 1976) in xxder
mumm'cmmméy nagm(oo!

FIDVMA and ite implementing rugulaticns (43 cumtsm .

: v. indrug, 486 F. Sup. 995, 1 (D, Utah 1979); "ﬂ) [%,
ﬁ? IBLA 268, 292-94 (1990); mc.&l:gg, 103 IRIA 303. 310=11 (1988).
w indifates that e Grand

ok Mm;ummm
lands from the wildsrmss also that there legisla~
tion mmmﬂmmmwhﬁmm
the 8. tixee allegations are true, naither acticn
affects tiw of the decdsicn under appmal., Ths final devermine
:pm “wm;imgl:imcr v:ﬁig%nomm the landa
an 'y
consistent with the i : paat standard. wtil Congress

clairs aye removed froam the wilderness, they mivt be managed. Wnder
noninpaizent stendard mendated by. statute. :

116 IEIA 84, 68 (1990); sea alag Wz 385, 392
(1968). Tha Qrand County Council, not the :

States, lacks authority to tate such action; appellant does not show that

any legislation exciuvding thess lands has been ¢
contends that “he roads that he aduittedly madin-
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n‘wroa&mlmhwzmm the ¥SA. mmwm
cbuimd, dnpdmxu'owmnmthatitm necessary. ..

- Wox oould EIM Yy have & | constroction of pew rosds &ven if
hed Axens ay - Amvmlc: ess gtatus only if
are “"roadiess." vummeam«unm ¢ the

ml'mmummwdnabmnof bave

bmmdmmmmbymmlmbomm
umdemtimoum Son 0.4, Phalos Dodos Corm., 76 1A 31 m
&mﬂl (1931).&&&? that riqhu-
of=tmys may bs permi 3 WEA'S O extent that they
:c:md mqum (mm“:e III.C.3.) m,m
the constTuction of a bladed ¢ mechanical tracked
tmmvolwd he:u)byda!mdmcam Wmﬁg%ﬂ(;%
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and omn cnly be pemdttet sithear as an incident of a valid existing right
qu$~mmmm-mmm i standard,
o 135 IBLA 178, 181-82 n.3 (1993).
5 activi do M_nll_!d.thin sither emweptien.
strenucosly damies that he ever constructed sny new romds
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Appellant conitands that bhe has daniad : PCaEIee »
deciaicn Wes dnadaqaate aa & noties OF neUCULiame o pasidh |
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e g a1 oA argoes Mt lthough (e decision stated

B’ decision mam xi‘o:'su'oz-mmumt on, Depdrt-

ui:mx,mmdm peovida that a notioe of nenoowplisncs "shall specify

m:ugcutm Falor » @ ¥ bg'mmmouqny\dth * * % the
w Appuam b;uguhtian -} 43 C¥R 3802,4~1(c)., After detail-
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fonally revoving semples Or spacimans, " and thos did not
mmmwﬁcmammamam.m.

AM's Daminer foumd evidence of "freshly dug pits” (Meparendum at 1,
um';mulmdnnw:,a,o,mda). Altheugh the exmmdipac
Mmmmwnum wmmm

‘requlations, 43 CFR 3802.1-2, mdt p———— m .
" -amd @ gging of her pits witheat prier mﬁmnl to the extsnt
Wapammit“ EM h w!::tvizzx mmgm#mdw
L i . P ]
" requirad even though smplmqymivi:y {nvolved the digging of 3-foot
long trenches, mznt»dmm‘/awsmdaqmmwm
3:911:\9 ‘n i ?ﬁg tomsr'w?g':qux:m plan o;'opexatial
Ty was a
'in 198% and 1986 Bomver, the of

13
g
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regulations
aplanot where, as hexa, are undertaken with use of
or machaniited earth eguipmeit, umam 1-1,
w,wmmmetmmwﬂm comiteed
mac:otmmumm

’ mmmmum' mdwmu

mmuﬁmjm:‘wt%wam:lmt mivitm i i har
'S ware "out

mwithmln&nqm. tgﬁnwm mdmbd.aud(ﬂat?).-

ay activitywudx ha vi_sa-_as_-afmn mttm.' A claim of Diss o
ﬂn-moﬁamam..mhhadmm interost rather

than t@lm F v. BIM, 128 IBLA 353, 360 (1993); United

States V. € mm, zao (1992)y Unibed States v-

9 IEA 172 (1973), mmmawmmwmm.
Minmwn.wummmmm\:ozbm:m ly daze-

b i foth it Akl 252 'gg' = Geniad, ots 5§gs(u s u';z;m)
gandeds % B 196
&m Ve m 39 m 337 7 (1979). m fm e

,ﬁepmmmmmm.mwu ist of
qxavnlandmu lyinggmu amluchim. muaum
0-§ foot deep (A AL 1); | = :
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No, C-79-0486 (D. Utah Twme 17, 1981), acosals dismiseed,
o’Pmos Wnd 81-1968 (10th Ciz. Mov. 23, 1981).

ingroperly cited him £ mwm
W&gm3m¢-&(b)mgmm&ﬂﬂ¢ﬂrﬁm wd

mmly
ﬁerd- uM(ﬂat'IwB). As proct of non-
mm:hn, in BIN's eatimmtion,

A s 1.nv is Mmumtindaﬂm
. Atmotml 108 lejwﬂﬁd
m 7[guch)] nonocmpliance i 1 causing irpairment of wilderness auiubui:y”

43 CFR 3802.4=1(b)). mg; 126 IRLA at 235. “Inpair-
élmotcui _wmwﬁa\ Systam® ia defined
as cavsing suclr *chat, canndt be reciaimed to the point of

mm ’
“ 72034. : by
Mnuzm mmuy tmble, w‘wmm hua:m\-. shown

W thazetere, atﬂuusm's mﬂm t's aex:.ivi—
m were impairing the suitsbill cubjcct for designaticn
as. wilderness. S_?nm.m m 76, 80 (mm Bl M, _Shock
126 IBIA at 33 ;mmusmn W
'103 m at 311. _

W&mﬁ?ﬁu : . 30
1990, the dave the Secretary mmm m%nmmmm ;
to the Fresident, fxnnmcmmumu mgwummwtm

B pay 1y epprove any activity that render the land unmuit-

able o8 & evunumn;.m mmﬁteummm
ey S where, a8 was clwagly impairin
iy g v wathorivedy Y ’
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where his act of neoncoplisnce of imgroving and maintaining that
xoad without jeicr BIM approval, uxquindbyﬂ%Sm i-1. Dathw,-,
peopsely. sequired only to "coryect the spLiANCe. "

(1993) (voads mbommto " ) Mm, Em's
October 1992 decision is raversed tO the extent that it
; -:wﬁmmmmmmwmmmww

- Finally, wmm:mwwmnm
2801,3 (SR at B). Undex (3 CIR 2801.3, & trespass ocours where there
uwmdmpﬂuxm"mmnmnnm
Mt,wmmmwwmtwm of {43
mzsoo)mmmm.mmmmmm 43 CFR 2801, 3(&);
‘ msmz,vusaa). W cnclude that no
under Part 2800 was pwquirad here; instesd, construction of new and
WMNMMQan{mmMWWMb
asmota of . undez the yeglations of 43 cm
muindaloo ob\:nhxmthaﬂ.uelm

mdtt
mmmdamzmzm. mW u7mn213;
W 75 IRTA .53, 161, 90 I.D, 382, 387 ( m, , the
- ¢ tcabhinamvalow]dmlytml %t in'a
WQCHSBOZ 4-1(b), mdmtaho wmnmzm.am.

‘Tharefare, wmmdumtﬁnmm mmmm
,pwparxycmdqmzmt 0 wmm'név-
ulations by constructing mw voads
and. by mwsmplu:gpd.u,mﬂcmmdm ithin the Wawt-

‘-‘:‘m '&‘w ¢ th mi o in af{i ta tr;li; slan -
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reclaim the new roads & pite. Bowever, to to the extent the Aven
cim for trespass and required him to fully reclaim the

decision is rewrved. 3/
mamutho ddcgmxdtc
:Ol zhe (]

minmmmmm

sale subject of + Thesa pleadings have been ccnmidered
in conmection with thw Fewentad by the present appeal, ey
135 IBIA 15¢
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